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712 15 Virginia law register. [Jan., 

common, held only the equitable title to two-thirds of it, was not 
ground for denying partition. 

[Ed. Note. — For other cases, see Partition, Dec. Dig. § 16.* 10 
Va.-W. Va. Enc. Dig. 779, 803.] 

2. Specific Performance (§ 119*) — Burden of Proof. — In an action 
for specific performance, the burden of showing that he is entitled to 
relief rests primarily with plaintiff. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. 
§§ 382, 383; Dec. Dig. § 119.* 12 Va.-W. Va. Enc. Dig. 710.] 

3. Partition (§ 63*) — Burden of Proof. — Where, in a suit for parti- 
tion based on undisputed facts, the affirmative issues presented by 
defendants' cross-bill involved the right to have the contract under 
which defendants held title rescinded, the burden of proof was on 
them. 

[Ed. Note. — For other cases, see Partition, Dec. Dig. § 63.* 11 
Va.-W. Va. Enc. Dig. 880.] 

4. Cancellation of Instruments (§ 34*) — Laches. — A suit for rescis- 
sion is addressed to the sound discretion of the court, and relief will 
not be granted to one who has been guilty of inexcusable laches. 

[Ed. Note. — For other cases, see Cancellation of Instruments, Cent. 
Dig. §§ 49-54; Dec. Dig. § 34.* 11 Va.-W. Va. Enc. Dig. 883.] 

5. Vendor and Purchaser (§ 1U3*) — Rescission— Laches. — Where 
vendees under a contract for the sale of land made no suggestion of 
the existence of any ground of rescission of the contract, and made 
no demand for such rescission, or for repayment of the price, until 
18 years after the date of the contract, they were guilty of laches, dis- 
entitling them to relief. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Dec. Dig. 
§ 123.* 11 Va.-W. Va. Enc. Dig. 884.] 
Judgment reversed and remanded. Buchanan, J., absent. 



NORFOLK & W. RY. CO. v. WITT. 
Sept. 9, 1909. 
[65 S. E. 489.] 

1. Master and Servant (§ 265*) — Injuries — Action — Presumption- 
Burden of Proof. — The master's negligence or breach of duty cannot 
be presumed, even prima facie, from the mere occurrence of an ac- 
cident resulting in injury, but must be established by the servant as 
an affirmative fact. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 877-893; Dec. Dig. § 265.* 9 Va.-W. Va. Enc. Dig. 721, et seq.] 

2. Master and Servant (§ 278*)— Injuries— Action— Sufficiency of 
Evidence. — A master's negligence cannot be left wholly to conjecture, 



*For other cases see sa ne topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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but must be established by affirmative evidence amounting to more 
than a mere probability, sufficient to satisfy reasonable minds that the 
injury resulted from his negligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 954-977; Dec. Dig. § 278.* 9 Va.-W. Va. Enc. Dig. 722.] 

3. Master and Servant (§■ 90*) — Master's Liability — Accident A 

master need not foresee and provide against that which reasonable 
and prudent men would not anticipate. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 
139; Dec. Dig. § 90.* 9 Va.-W. Va. Enc. Dig. 689, et seq.] 

4. Master and Servant (§ 278*) — Injury to Servant — Negligence — 
Evidence. — Evidence held to show that injury to servant resulted from 
a pure acciderit, not to be anticipated by reasonably prudent men. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 954-972; Dec. Dig. § 278.* 9 Va.-W. Va. Enc. Dig. 722, 725.] 
Judgment reversed and new trial granted. All the judges concur. 



A. H. JACOBY CO. v. WILLIAMS. 
Sept. 9, 1909. 
[65 S. E. 491.] 

1. Master and Servant (§ 89*) — Assumption of Risk — Volunteer Act 
of Servant. — A servant engaged in blasting, who volunteered to go 
after powder when the foreman was about to send another man, can- 
not complain that he was injured by falling rock while going under a 
hill where blasting had been done. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 153; Dec. Dig. § 89.* 9 Va,-W. Va. Enc. Dig. 707.] 

2. Master and Servant (§ 265*) — Presumptions — Methods of Work. 
— In absence of contrary evidence, it is presumed that the methods 
of work adopted by a master are sufficient. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 890; Dec. Dig. § 265.* 9 Va.-W. Va. Enc. Dig. 721.] 

3. Master and Servant (§ 265*) — Presumptions — Contributory Neg- 
ligence — Knowledge of Danger. — A 29 year old workman engaged in 
blasting rock from a hillside is presumed to be a man of ordinary 
intelligence, and to have known that, when the side of a rock slope 
under which he was working was shivered by blasts, the material 
thereby loosened was liable to fall upon him. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 892; Dec. Dig. § 265.* 9 Va.-W. Va. Enc. Dig. 707.] 

4. Master and Servant (§ 218*) — Warning Servant.— The rule that 
the master must inform employees of the dangers ordinarily incident 
to the service, and if the servant has no opportunity to learn them 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



